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Abstract  

The preview of the Insolvency and bankruptcy code collaborates all the laws ,rules and 

regulation into one single code called Insolvency and Bankruptcy Code which will help to 

mitigate the various problems arising out of the insolvency, bankruptcy and liquidation of the 

business entity. The various processes and the framework of the IBC code is explained in the 

paper. This research paper seeks to focus on the theoretical aspect of the IBC code and works on 

the descriptive methods of the research methodology. The process of how the firm can mitigate 

the loss due to bankruptcy and the institution which help them to cope up with debt recovery 

methods, and  the ways and means to ease of doing business in the market. The idea of creating 

the new law is to assess the viability of the firm and the situations where and when a firm 

defaults on its debt. This way when decisions are taken in a time-bound manner, there is a bigger  

chance that the firm can be saved as a going concern, and the resources of the economy like  

(men, material, labour and the capital) can be put to the best use and best output . This is in 

complete departure with the experience under the SICA regime where there were delays leading 

to destruction of the value of the firm and incurring costs. The new law envisions encouraging 

entrepreneurship and innovation. Entrepreneurs and lenders will be able to operate smoothly, 

instead of the decisions taken in the past and other failed ventures. The Insolvency and 

Bankruptcy Code is thus a comprehensive and systemic reform, which will give a quantum leap 

to the functioning of the credit market. It would take India from among relatively weak 

insolvency regimes to becoming one of the world's best insolvency regimes. It lays the 

foundations for the development of the corporate bond market, which would finance the 

infrastructure projects of the future. The passing of this Code and implementation of the same 

will give a big boost to ease of doing business in India.  
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Research objective  
 
The objective of the Research paper is to understand proper framework for  all the  laws and 

regulation related to insolvency and bankruptcy  and the process  by which business entities can 

be recovered from debt following the IBC code .It tries to study the recent developments in IBC 

code  

Research methodology 
  

The research methodology which was followed was to collect Secondary data from various 

sources available as reports, surveys and predictions including studying in depth articles and 

research papers on the same. The study is modeled on patterns of descriptive research. Here the 

focus is on understanding the insolvency and bankruptcy and liquidation process of the banking 

sector. 
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Introduction 

The Preview of the Insolvency and Bankruptcy Code 

 The major reforms in the Indian banking sector enacted on May 28, 2016, the Insolvency and 

Bankruptcy Code 2016 encompasses all laws and regulation related to insolvency and 

bankruptcy into a single legislation and brings India’s bankruptcy code on a single platform with 

global standards. The IBC code is designed to promote entrepreneurship it helps companies to 

overcome financial difficulties and opt for restructuring of their financials while still following 

all the rules. The IBC also promotes greater confidence among investors and increases 

availability of credit, by strengthening procedures and fulfilling all standards. The IBC being one 

of the game changing reforms that aims at incorporating all the laws related to the banking and 

other business entities into one single legislation. The IBC Code gives comprehensive, modern 

and robust insolvency and bankruptcy code at par with global standards and even better in some 

aspects .The most important and historical day for India in terms of transformation in economic 

reforms when the Rajya Sabah passed the major economic reform Bill “The insolvency and 

bankruptcy code, 2016” forwarded by the Government .This being the biggest economic reform 

after GST. The bill was introduced in Lok Sabha and later had been passed earlier on 5th May, 

2016.        

LITERATURE REVIEW 

      In our country, the legal and institutional machinery dealing with debt default was  not  in 

accordance  with world  standards. The recovery of debt was implemented by creditors, either 

through various acts like as the Recovery of Debts Due to Banks, Financial Institutions Act, the 

Contract Act or through other special laws like, SAFAESI act 2002, which had not given any 

good results. Likewise other  laws  like  the Sick Industrial Companies (Special Provisions) Act, 
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1985 and the winding up provisions of the Companies Act, 1956 have not  been delivering any 

constructive results and didn’t  aid recovery for lenders and were even worst for  restructuring of 

firms. The various Laws dealing with insolvency of individual banking company, the acts like 

the Presidential Towns insolvency Act, 1909 and the Provincial Insolvency Act. 1920, are almost 

hundred year old and have become almost obsolete in present times. This has added to the 

development of worst case scenarios and hampered the confidence of the most of the lenders in 

the market. In case of worst case scenarios the lenders are not confident over the risk they are 

taking which leads to the hurdle in the access to the market for the borrowers which in turn leads 

to market slowdown hampering the growth of the market. The situation is well reflected in  the 

credit markets in India. The secured credit by banks is the major component of the credit market 

in India. The other component like corporate bond market is yet to develop and is new to Indian 

market. 

             The main objective of the IBC law is to promote secured lending market to the 

entrepreneurs and fair amount of availability of credit to them with ease of doing business. IBC 

also helps in maintaining the balance and the interests of all stakeholders by combining, 

incorporating and amending the laws which are related to reorganization and insolvency of  

banking entities ,moreover they help in resolution of various distresses of corporations, 

partnership firms and individuals companies in a time bound manner and for maximization of 

value of assets of such persons and matters connected.  

            The main aim of the law is to consolidate the laws relating to insolvency of companies 

and limited liability entities, unlimited liability partnerships and individuals, limited liability 

firms and firms and other entities, contained in a number of legislations, consolidated  into a 

single legislation. This consolidation will provide for a greater clarity in law and facilitate the 

implementation of consistent and coherent provisions to different stakeholders affected by 

business failure or inability to pay debt. 

 

  The key innovation of the Insolvency and Bankruptcy Code  

            has four major features or four pillars for institutional infrastructure: 

 The main aim of the IBC is to make the business entity to early identify the causes of 

financial distress ,problems faced by banks and clear, speedy resolution of companies 
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distresses  and  other limited liability entities if  the  underlying business is found to be 

viable. 

  There are two distinct processes for resolution of problems for individuals banking 

entities which are “Start ups” and “bankruptcy and Insolvency Resolution”.  

  The four basic pillars of Insolvency and Bankruptcy Code are 

 The first pillar of institutional infrastructure is a group of regulated persons, the 

Insolvency Professionals.  The Insolvency professionals are meant to operate at 

the primary level and conduct the commercial aspects of insolvency resolution 

process and help in maintaining the code of conduct of the business. They would 

play important role in the efficient working of the bankruptcy process. They 

would be regulated by ‘Insolvency Professional Agencies’. The Insolvency 

professional agencies  develops the overall framework for the conduct of the 

business like  professional standards, ethics ,code of operation and they are the 

primary level  regulators for insolvency professionals and these members leads  

to the  development of a competitive industry for such professionals 

 The second key pillar of institutional infrastructure is a new industry of 

`Information Utilities'. These would store facts and information about the about 

lenders and terms and conditions of lending in electronic databases. These would 

address the problems arising out of delays and disputes about facts when default 

does take place and work it out in a timely manner. These would collect, 

correlate, authenticate and disseminate financial information to be used by the 

firms in case of liquidation, bankruptcy proceedings and insolvency cases. 

 The third pillar of institutional infrastructure is in adjudication authority. In order 

to mitigate the problems of individuals and unlimited partnership firms and in 

case of companies with limited liabilities the two adjudicating tribunals are set up 

to handle all the cases related to  insolvency, liquidation and bankruptcy process, 

they are Debt Recovery Tribunal and National Company Law Tribunal which 

acts as Adjudicating Authority. The Debt Recovery Tribunal (DRT) and National 

Company Law Tribunal (NCLT) will be the forum where firm’s insolvency cases 

would be heard and DRTs will be the forum where individual insolvency cases 

would be heard. These institutions, along with their Appellate bodies, viz., 
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NCLAT and DRATs will be adequately strengthened so as to achieve world class 

functioning of the bankruptcy process.  

  The fourth pillar of institutional infrastructure is a regulator which are ‘The 

Insolvency and Bankruptcy Board of India’. This Board will have regulatory 

functioning and supervisory over-sight over the Insolvency Professional, 

Insolvency Professional agencies and Information utilities. The IBC provides 

provision to set up regulatory board in order to exercise regulatory insight over 

all and smooth functioning of the process. The Insolvency and Bankruptcy Board 

of India exercises the regulatory oversight over all firms. There is a provision 

which deals with the solvency of companies with international branches or cross 

border branches of the firms. 

The idea of creating the new law is assess the viability of the firm and the situations where and 

when a firm defaults on its debt, the control of the firm shifts from the shareholders / promoters 

to a Committee of Creditors, who have 180 days to mitigate the effect and to evaluate proposals 

from various players in the market and take the decisions about resuscitating the company or 

taking it into liquidation. This way when decisions are taken in a time-bound manner, there is a 

greater chance that the firm can be saved as a going concern, and the productive resources of the 

economy (the labour and the capital) can be put to the best use. This is in complete departure 

with the experience under the SICA regime where there were delays leading to destruction of the 

value of the firm and incurring costs. The new law envisions encouraging entrepreneurship and 

innovation. Some business ventures may incur losses and may fail, but they can be handled 

rapidly and swiftly. Entrepreneurs and lenders will be able to operate smoothly, instead of being 

bogged down with decisions taken in the past and other failed ventures.  

The Insolvency and Bankruptcy Code is thus a comprehensive and systemic reform, which will 

give a quantum leap to the functioning of the credit market. It would take India from among 

relatively weak insolvency regimes to becoming one of the world's best insolvency regimes. It 

lays the foundations for the development of the corporate bond market, which would finance the 

infrastructure projects of the future. The passing of this Code and implementation of the same 

will give a big boost to ease of doing business in India.  
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STATEMENT OF OBJECTS AND REASONS 

The statement of objects and reasons define all the laws and amendments which incorporates the 

Insolvency and banking framework. The Insolvency and Bankruptcy Code, 2016 (the Code) was 

enacted, inter alia, to Consolidate and amend the laws relating to reorganization and insolvency 

resolution of corporate persons, partnership firms and individuals in a time bound manner.  

 The provisions relating to insolvency resolution for corporate persons (Part II of the 

Code), regulation of insolvency professionals, agencies, information utilities and 

establishment of the Insolvency and Bankruptcy Board of India (the Board) (Part IV of 

the Code) and Miscellaneous provisions (Part V of the Code) have been brought into 

force, in phases. Part III of the Code, which deals with insolvency resolution and 

bankruptcy for individuals and partnership firms is yet to be commenced. 

  During the consideration and passing of the Insolvency and Bankruptcy Code 

(Amendment) Act, 2018 in Parliament, a consensus had emerged that further fine tuning 

of the Code would be required. The Government constituted an Insolvency Law 

Committee (the Committee) to review the functioning and implementation of the Code. 

The recommendation of the Committee has been examined by the Government and it was 

accordingly decided to amend the Insolvency and Bankruptcy Code, 2016. 

  Since Parliament was not in session and immediate action was required to be taken, the 

Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 was promulgated by the 

President on the 6th day of June, 2018. 

 The Insolvency and Bankruptcy Code (Second Amendment) Bill, 2018 which seeks to 

replace the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018, inter alia, 

provide for the followings, namely: 

(A).Insertion of an explanation under clause (8) of section 5 clarifying that any amount raised 

from an allottee under a real estate project shall be deemed to be an amount having a 

commercial effect of borrowing; 

(B) Substitution of sub-section (3) of section 10 requiring the corporate debtor to furnish 

along with application for initiation of corporate insolvency resolution process a special 

resolution passed by the shareholder of the corporate debtor or the resolution passed by at 

least three-fourth of the total number of partners of the corporate debtor, as the case may be; 

(C) Insertion of new section 12A for permitting withdrawal of application admitted for 
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initiation of insolvency resolution process by Adjudicating Authority, on an application made 

by the applicant with the approval of ninety percent of voting share of committee of 

creditors. 

(D) Amendment of section 14 to clarify that the moratorium shall not apply to a personal 

guarantor or a corporate guarantor to a corporate debtor. 

(E) Amendment of section 21 to provide for appointment of authorized representative by 

financial creditors and to provide for rights and duties of such authorized representative. 

     (F) Amendment of section 29A, inter alia, to provide (i) that clause (c) relating to Non 

Performing Asset shall not apply to a financial entity and to a resolution applicant who has 

acquired a distressed asset with a non-performing asset account for a period of three years from 

the date of such acquisition. 

(ii) For disqualification of person convicted for any offence specified under the Twelfth 

Schedule and also to provide that such disqualification shall not apply to a person after the expiry 

of two years from the date of his release from the imprisonment; 

(iii) For exemption from disqualification where any preferential, undervalued, extortionate credit 

or fraudulent transactions had taken place prior to the acquisition of the corporate debtor by the 

resolution applicant pursuant. 

(G) Amendment of section 31 to provide that the resolution applicant shall obtain necessary 

approval required under any law for the time being in force within the period specified therein; 

(H) Reduction of voting threshold for various decisions of the committee of creditors to sixty-six 

percent for important decisions and fifty-one percent for routine decisions; 

 (I) Amendment of section 196 to widen the scope of functions of the Board to promote the 

development of, and regulate the working and practices of, certain professionals under the Code; 

(J) Insertion of new section 238A to provide that the Limitation Act, 1963 shall apply to the 

proceedings or appeals under the Code. 

(K) Insertion of a new section 240A by which the application of clauses (c) and (h) of section 

29A is exempted for the resolution applicants in respect of corporate insolvency resolution 

process of micro, small and medium enterprises. It also confers power upon the Central 

Government to exempt micro, small and medium enterprises in public interest from application 

of any other provisions of the Code. 
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The few major points of IBC code the Insolvency and Bankruptcy Code (Amendment) 

Ordinance 2018 

 The interim Finance Minister Piyush Goyal introduced the Insolvency and Bankruptcy 

Code (Second Amendment) Bill, 2018, in the parliament. In case real estate project the 

ordinance provides significant relief to them by recognizing their status as financial 

creditors and provides them a place and due representation in the Committee of Creditors. 

 The law provides a proper medium to the home buyers to put forward their cases if the 

Section 7  of the Insolvency and Bankruptcy Code is invoked and take action  against 

errant developers when developers are declared bankrupt under the bankruptcy law - IBC 

(Insolvency and Bankruptcy Code, 2016).The home buyers which are financial creditors 

to the developers can  file application seeking insolvency resolution process at an earliest. 

And can participate in decision-making process with a minimum voting threshold 

percentage about  66 percent, for the Committee of Creditors, the percentage was reduced 

from 75 to 66 percent. 

  All the business entities like Micro, Small and Medium Enterprises (MSME) and the 

home buyers, would also benefit from the Insolvency and Bankruptcy Code amendment 

law. In case of the promoter of MSME will be able to undergo insolvency resolution 

process for their own business entity if they are not willful defaulters. 

  The Insolvency and Bankruptcy Code was amended in January this year to prevent  

defaulters and dishonest persons from misusing the law. The willful defaulters and those 

whose accounts were grouped as NPA (Non-performing assets) were barred from bidding 

the resolution of their stressed assets and entities. 

 

 Conclusions  

            To sum up, we can conclude that nothing is impossible if worked properly, likewise     

business losses, debt burden, bankruptcy, liquidation, and insolvency these are the major 

problems faced by the banking sector and these can be overcome by simply following the IBC 

code and any business entity can recover well from debt burden and other problems as well. 
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